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3eAr / ORDER

PER G. MANJUNATHA, AM:

These two appeals filed by the assessee are directed
against common order passed by the learned Commissioner of
Income Tax (Appeals)-19, Chennai, dated 04.05.2017 and
pertain to assessment years 2006-07 & 2008-09. Since, facts
are identical and issues are common, for the sake of
convenience, these appeals were heard together and are

being disposed off, by this consolidated order.

2. The assessee has raised following grounds of appeal for

the assessment year 2006-07:-
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“1. The order of the Commissioner of Income Tax (Appeals) is contrary
to law, facts and circumstances of the case .

2. For that the Learned Commissioner of Income Tax (Appeals) erred in
confirming the addition of Rs.15,00,000/- u/s 69 as unexplained cash
credit.

3. For that the Learned Commissioner of Income Tax (Appeals) erred in
not adjudicating the ground raised by the appellant pertaining to non-
consideration of tax paid u/s 140A by the Assessing Officer.

4. For that the Learned Commissioner of Income Tax (Appeals) erred in
indirectly confirming the action of the Assessing Officer in not
considering of tax paid u/s 140A.

5. For that the Learned Commissioner of Income Tax (Appeals) erred in
confirming the levy of interest u/s 243A, 2348, and 234C of the Act on
the above additions made.”

3. The first issue that came up for consideration for the
assessment year 2006-07 is additions towards unsecured loam
amounting to Rs.15 lakhs. The Assessing Officer has made
addition of Rs.15 lakhs as unexplained cash credit on the
ground that the assessee could not file supporting documents in
support of loans claimed to have been received from unknown
persons. It was explanation of the assessee before the learned
CIT(A) that the assessee has wrongly classified a sum of Rs.15
lakhs as unsecured loan, but in fact, it was amount of drawings
of the assessee from an AOP, for which the assessee has
filed ledger extract of drawings from AOP and argued that

during the relevant financial year, the assessee has drawn a
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sum of Rs.45,40,402/- from AOP, which is sufficient to explain

unsecured loan of Rs.15 lakhs.

4. We have heard both the parties, perused relevant
material available on record. The assessee has shown
unsecured loan of Rs.15 lakhs from unknown persons. Further,
the assessee could not file any evidence before the Assessing
Officer, including details of loan taken from persons and their
name and address. However, the assessee has changed its
stand before the first appellate authority and contended that he
has wrongly classified drawings from an AOP as unsecured
loan, but in fact, said amount represents drawings from AOP for
which the assessee has filed ledger extract. We find that
although the assessee has shown certain drawings from AOP,
but could not explain how such drawings has been deployed to
explain unsecured loan claims to have received from unknown
persons either by filing cash flow statement or statement of
affairs. Therefore, simply for the reason that the assessee has
drawn some amount from AOP, it cannot be considered that
that said drawings has been wrongly classified as unsecured

loan in the books of account of the assessee. Therefore, we are
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of the considered view that there is no merit in the arguments
of the assessee that unsecured loan shown in the books of
account amounting to Rs.15 lakhs is nothing but drawings from
AOP and which is sufficient to explain source. Hence, we reject
arguments of the assessee and sustain additions made by the
Assessing Officer towards unexplained cash credit of Rs.15
lakhs.

5. In the result, appeal filed by the assessee for assessment

year 2006-07 is dismissed.

ITA No.1817/Chny/2017 (A.Y : 2008-09) :

6. The only issue that came up for consideration for the
assessment year 2008-09 is additions towards jewellery found
during the course of search. During the course of search,
jewellery worth Rs.18,69,179/- was found in the residence of
the assessee. The assessee explained before the Assessing
Officer that jewellery was purchased out of income declared for
immediately two preceding years and drawings from other firms.
The Assessing Officer, however, was not convinced with
explanation furnished by the assessee and accordingly, made

additions of Rs.18,69,179/- under the head ‘unexplained
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investment’. On appeal before the first appellate authority, the
learned CIT(A) has allowed relief to the extent of 40% additions
towards jewellery amounting to Rs.7,47,671/- on the ground
that the assessee has drawings to explain source for purchase

of jewellery.

7.  The learned A.R. for the assessee submitted that when
the assessee is having sufficient drawings from other firms /
AOP, then the Assessing Officer / CIT(A) ought to have
accepted arguments of the assessee that jewellery found
during the course of search is purchased out of known source
of income, unless the Assessing Officer demonstrates that
drawings available with the assessee is used elsewhere or

acquired any assets out of said drawings.

8. The learned DR, on the other hand, submitted that the
assessee could not explain jewellery found during the course of
search with known source of income. Although, the assessee
claims to have acquired jewellery out of drawings, but no
evidence, including bills and vouchers to prove that jewellery

found during the course of search was acquired during the



ITA Nos. 1816 & 1817/Chny/2017

relevant assessment year or immediately preceding

assessment year.

9. We have heard both the parties, perused material
available on record and gone through orders of the authorities
below. We find that there is no dispute with regard to value of
jewellery found during the course of search. In fact, the
assessee has admitted that said jewellery was not disclosed in
regular return of income filed for the relevant assessment year.
The only argument of the assessee was that it had acquired
jewellery during relevant financial year and also in the
immediately preceding financial year out of known source of
income being drawing from other firms / AOP. We find that the
assessee has sufficient drawings from AOP, which is in excess
of value of jewellery found during the course of search. Once
the assessee has explained known source of income to cover
up value of jewellery found during the course of search, then,
in our considered view, the Assessing Officer ought to have
accepted explanation of the assessee that jewellery found
during the course of search is acquired out of drawings of

immediately preceding financial year, unless the Assessing
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Officer demonstrates with evidence that said drawings is
applied for some other purpose. In this case, the Assessing
Officer has made additions towards jewellery only on the
ground that the assessee could not file necessary evidences,
including bills and vouchers and except this, no other
observation with regard to claim of the assessee that it has
sufficient source of income. Therefore, we are of the
considered view that the Assessing Officer has erred in making
addition towards jewellery found during the course of search,
even though the assessee has explained source for said
jewellery. Although, the learned CIT(A) accepted explanation of
the assessee in part, but failed to give any reasons as to why
he has rejected source explained by the assessee for remaining
amount of jewellery. Hence, we are of the considered view that
the learned CIT(A) has erred in sustaining part amount of
jewellery found during the course of search. Thus, we direct
the Assessing Officer to delete additions made towards

jewellery found during the course of search.

10. In the result, the appeal filed by the assessee for the

assessment year 2008-09 is allowed.
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11. To sum up, appeal filed by the assessee for the
assessment year 2006-07 is dismissed and for the assessment

year 2008-09 is allowed.

Order pronounced in the open court on 13" July, 2022
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